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Trade Union Bill: Tackling intimidation of non-striking workers
The Chartered Society of Physiotherapy consultation response

To:

Labour Market Directorate
Department for Business, Innovation and Skills
Abbey 304
1 Victoria Street

London
SW1H 0ET
By email:
labourmarket.consultations@bis.gsi.gov.uk
i. The Chartered Society of Physiotherapy (CSP) is the professional, educational and trade union body for the UK’s 53,000 chartered physiotherapists, physiotherapy students and support workers.
ii. The CSP welcomes the opportunity to respond to the proposals published in the consultation document “Tackling intimidation of non-striking workers”.
iii. Our response is focussed on the areas of the consultation on which we feel we can most effectively contribute to the debate.  We would be pleased to supply additional information on any of the points raised in our response at a later stage.

Introduction

iv. The Chartered Society of Physiotherapy has over 53,000 members. Over half of our members are employed in the NHS with the others working in a number of other settings such as private practice, private hospitals, charities, the Ministry of Defence and many as self-employed practitioners.

v. We believe these proposals are wholly unnecessary. CSP members working in the NHS have only taken strike action twice in the last 30 years and it is widely regarded by health care staff as very much a last resort given their commitment to providing the best possible care to their patients.  

vi. The CSP will respond to the consultation in the format set out in your own consultation paper although we will not necessarily seek to provide responses to all questions. For your ease of record we will respond using the numbering system set out in your consultation document.
vii. The proposals to introduce highly restrictive legislation on the ability of workers to protest and picket are unnecessary and a major attack on these fundamental human rights which are safeguarded by the ILO, European Social Charter and the European Convention on Human Rights.  Peaceful picketing is an essential means for trade union members to publicise and explain the reasons for taking industrial action and to persuade others to support their actions and campaigns.  Proposals to criminalise peaceful activities are grossly disproportionate and would impose conditions that are not applied to any other voluntary groups in the UK.

viii. The CSP notes the recent review of the impact assessment (IA) relating to these proposals by the Regulatory Performance Committee and its finding that the IA is not fit for purpose.  In particular, it found that ‘there is little evidence presented that there will be any significant benefits arising from the proposal’.
For further information on anything contained in this response or any aspect of the Chartered Society of Physiotherapy’s work, please contact:
Claire Sullivan
Director of Employment Relations and Union Services
Chartered Society of Physiotherapy

14 Bedford Row, London, WC1R 4ED

Telephone: 020 7306 1135
Email: taylori@csp.org.uk

Website: www.csp.org.uk
Response to Questions: 
Question 1: Most of this consultation focuses on specific proposals.  Before turning to this detail, do you have any other evidence of intimidatory behaviour, directed either at non-striking or striking workers, that you believe should be considered as part of this consultation?  If so, do you have any estimate of the economic impact of this?
We are not aware of any intimidatory behaviour, directed either at non-striking or striking workers, during either of the two strikes conducted by our members in the last 30 years.

These proposals seek to restrict the basic human rights of trade union members to protest in defence of their jobs, pay and conditions and of people to assemble and protest peacefully. The Government has not provided any clear evidence of widespread intimidatory behaviour before taking such drastic action to restrict fundamental civil liberties. Nor has it been shown that the existing criminal and civil law are insufficient to address intimidation. The proposals are based on anecdotal allegations rather than substantiated evidence. 

Pickets are already the most over-regulated public protesters in UK law. These proposals mean they will be subject to further monitoring and control.  The sanctions that will apply to non-compliance with picket supervisors’ rules are disproportionate. 

Trade unions are already accountable to members through their democratic processes.  An even-handed approach is required, and nothing in these proposals would outlaw intimidatory behaviour by employers towards pickets. There is little protection for striking workers against employers who use intimidatory tactics against them.  Protections against dismissal for striking workers is limited to a 12 week period; there is no right to automatic re-instatement for workers unfairly dismissed for taking strike action; there is no protection for self-employed workers, agency staff or those on zero hours contracts against dismissal or failure to offer work for taking strike action.  The balance of power during industrial action is already firmly in favour of employers.
Question 2: The Government is interested in whether there are any further gaps in the legal framework (see Box 1 below) in relation to intimidation of non-striking workers and third parties.  How could the framework be strengthened – for example, should there be new criminal sanctions such as an offence of intimidation on the picket line?
There is no gap in the law, and no need to further strengthen the raft of civil and criminal offences which already apply to people who step outside the ‘peaceful picketing’ rules. 

S. 241 of TULR(C)A 1992 already outlaws intimidatory behaviour and covers picket line activity. 

Question 3: The Government is legislating to make a number of key aspects of the Code legally enforceable, such as the appointment of a picketing supervisor.  Are there other practices that should be directly legally enforceable – for example, training or a requirement for all pickets to be properly identifiable in the same way as the supervisor?  Please explain your views.
No. The sanctions for failing to comply with the rules on picketing supervisors are disproportionate. As regards the requirement for officials to be trained in the legal requirements, there is no equivalent requirement on employers, and this creates an imbalance of approach with a potential for additional conflict over interpretation of legislation. In relation to any requirement for pickets to be more identifiable, pickets are already highly visible. It is questionable whether this proposal stems more from an intention to increase monitoring of legitimate protest or from a desire to present additional hurdles and costs to discourage workers from volunteering to act as supervisors or pickets. 
Question 4: Do you have any figures that would enable us to estimate any costs to unions generated by making aspects of the Code legally enforceable?
The costs to trade unions of making aspects of the Code of Practice enforceable would be considerable but are not easily quantifiable. Costs would include the cost of training local representatives, an increased legal liability and the prospect of vexatious litigation by employers increasing legal costs. 
As important as costs are the other difficulties unions will face in complying with these requirements. Given the increasing restrictions on facilities time available to trade union representatives, facilitating training could be an especially significant challenge. 
Question 5: What are your views on the Government’s proposal to require unions to publish their plans?  What information should unions be required to provide?  Please set out the reasons for your answer.
Unions will of necessity provide information on their strike plans and any official demonstrations requiring discussions with the police. To go beyond existing requirements is contrary to the British tradition of allowing peaceful protest and freedom of expression. This would put Britain on a par with undemocratic states such as China.
The proposals to monitor areas such as internet traffic and social media are an unjustified intrusion into legitimate union activities. Social media in particular presents a significant problem for unions in terms of monitoring and controlling what members may say. The potential penalties that could be imposed on unions for minor infringements, such as an oversight in failing to reference the use of social media by a particular official, are unfair and hugely disproportionate.  

No other voluntary organisations organising protests are obliged to share their plans publically and it is unclear why the same requirements are not being placed on employers. 
The proposals appear to be aimed not at avoiding intimidation but instead at placing obstacles in the way of legitimate protest and public communication.  
Question 6: Do you have any figures that would enable us to improve the estimates in the Impact Assessment of the cost to unions of publishing their plans?
The costs to unions are impossible to calculate, but would be significant. It would be difficult and costly for unions to monitor activity and campaign plans at local level and to ensure that notices are accurate and kept up to date.  Increased threat of legal action against unions will result in additional legal advice having to be taken as well as the costs of fighting any action in the courts.  The additional requirements placed on the Certification Officer will increase their costs which will be passed on to unions in the form of a levy to support the running of this Office.
Question 7: What are your views on the Government’s proposal to strengthen accountability?
These proposals have nothing to do with strengthening accountability. Unions are already democratic and accountable organisations. Industrial action ballots have to be authorised by senior officials and/or committees. The proposals merely introduce more bureaucracy and do not address any identifiable issues therefore the CSP cannot see what benefits will be gained by these proposals.   
Question 8: Do you have any other suggestions how union accountability and/or transparency could be improved?
We do not believe that there is any need to further increase accountability and/or transparency.   Unions are run on the principles of democracy and accountability and are also subject to market pressures which ensure accountability. The success of unions in recruiting and retaining members depends on ensuring that members are kept well informed of, and support, their campaigns, objectives and activities.  The CSP cannot see how further regulation is appropriate or something that should be subject to government control.
Question 9: Do you have any figures that would enable us to improve the estimates in the Impact Assessment of the cost to unions to report on industrial action in their annual reports?
This question is difficult to answer without having further details of the government’s proposed requirements.  The cost of reporting on industrial action as proposed will be significant for some unions, but such reporting is unnecessary and will add nothing to any accountability or transparency.  These costs need to be taken into account in the context of the other additional costs for unions that the Bill will introduce.  These will include the levy to cover the costs of running the Certification Office; the administrative work that will need to be undertaken in a variety of areas including preparing and keeping picketing and protest plans up to date; removal of check-off facilities; requirement to re-ballot members where industrial action continues for more than 4 months.
Question 10: How should the Code be updated to be more useful for parties affected by industrial disputes?  Please explain your answer.  

We believe that the Code of Practice is already fit for purpose.  The BIS consultation document itself states that most union activity is in compliance with the Code.   It perhaps needs amending to take account of the prevalence of social media and protests away from the workplace, but if amended,  the Code should place equal emphasis on the employer’s responsibility not to intimidate workers into voting against or not taking industrial action, and any rules on social media should apply equally to employers. 
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