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Trade Union Bill: Hiring agency staff during strike action: reforming regulation 
The Chartered Society of Physiotherapy consultation response, September 2015
To:

Paula Lovitt

Labour Market Directorate
Department for Business, Innovation and Skills
1 Victoria Street

London
SW1H 0ET
By email:
recruitment.sector@bis.gsi.gov.uk
1. The Chartered Society of Physiotherapy (CSP) is the professional, educational and trade union body for the UK’s 53,000 chartered physiotherapists, physiotherapy students and support workers.

2. The CSP welcomes the opportunity to respond to the proposals published in the consultation document “Hiring agency staff during strike action: reforming regulation”.
3. Our response is focussed on the areas of the consultation on which we feel we can most effectively contribute to the debate.  We would be pleased to supply additional information on any of the points raised in our response at a later stage.
4. The CSP will respond to the consultation in the format set out in your own consultation paper although we will not necessarily seek to provide responses to all questions. For your ease of record we will respond using the numbering system set out in your consultation document.

Introduction

5. The Chartered Society of Physiotherapy has over 53,000 members. Over half of our members are employed in the NHS with the others working in a number of other settings such as private practice, private hospitals, charities, the Ministry of Defence and many as self employed practitioners.

6. We believe these proposals are wholly unnecessary. CSP members working in the NHS have only taken strike action twice in the last 30 years and it is widely regarded by health care staff as very much a last resort given their commitment to providing the best possible care to their patients.  Even when CSP members have taken strike action and where all members in a particular department have voted in favour of taking action, arrangements have been put in place to ensure that urgent and emergency care is available at all times.  There is no need therefore for agency staff to be used.

7. The CSP is fundamentally opposed to the proposals contained within the Trade Union Bill. The proposals severely undermine the ability of workers to protect their pay, terms and conditions and to take action to protect public services by exercising their internationally recognised right to take industrial action. The CSP believes that the proposal to introduce measures to replace striking workers with agency workers will breach international law.
8. The CSP also notes the recent comments by the Regulatory Policy Committee which found that the government's impact assessment on the use of agency workers is not fit for purpose and undermines its own central assumption, as 'it provides reasons why it might be more beneficial to the employer to take the short-term costs associated with a strike instead of seeking temporary workers'.
For further information on anything contained in this response or any aspect of the Chartered Society of Physiotherapy’s work, please contact:
Claire Sullivan
Director of Employment Relations and Union Services
Chartered Society of Physiotherapy

14 Bedford Row, London, WC1R 4ED

Telephone: 020 7306 1135
Email: taylori@csp.org.uk

Website: www.csp.org.uk
Response to Consultation Questions:
Question 1a: How do you think the removal of Regulation 7 would affect employment businesses?
i) Negatively
 ii) This proposal goes against good practice.  In recent years large agencies operating across the EU and Ciett (the EU level employers’ organisation for agencies) have signed joint statements with Uni Global Union recommending that agency workers should not be used to replace striking workers.  There could be a cost to Employment Businesses in terms of their reputation.   For example in health care if they are found to have supplied work-seekers without the necessary skills and experience to provide a safe and effective level of care.  This may well be the case if employment businesses are approached by a range of employers with similar requirements to provide a large number of work-seekers on a particular day to cover staff who are taking strike action, for example in the NHS at national level.
Question 1b: How do you think the removal of Regulation 7 would affect work-seekers?
 i) Negatively

 ii) The proposals would place work-seekers in an invidious position. They might fear they have no choice but to take the role, for fear of losing work.   Agency employed professional staff in the healthcare system may find they are required to undertake duties outside their professional scope of practice. This could be detrimental to patients and could result in legal action by the HCPC (the statutory regulator).

Because of the flexibility required by employers many physiotherapists are both employed directly by the NHS on a part-time basis and by employment businesses.  They may therefore have voted to take strike action in a dispute involving their NHS employer but be required by an agency to provide cover their own work.  This is fundamentally unfair.
Question 1c: How do you think the removal of Regulation 7 would affect hirers?
 i) Negatively

 ii) The proposals would undermine employment relations and could have the effect of prolonging strikes by entrenching attitudes and provoking strikers. Staff morale could be undermined with a risk to employers of greater staff turnover and the associated cost.  The CSP believes that this proposal will lead to long term damage in employer/employee relationships; loss of good will; and a negative impact on partnership working which has been shown to be so effective in helping to improve the quality of patient care.
Question 1d: How do you think the removal of Regulation 7 would affect employees taking part in industrial action?
 i) Negatively

 ii) Undermining and limiting the impact of the fundamental right to strike would impact negatively on the morale of workers with a consequent prolonged hostility towards the employer lasting beyond the end of the strike.  The right to take industrial action is a basic human right that ensures that employees are in a position to defend and protect patient services threatened by cuts as well as their own pay and terms and conditions of employment.
Question 1e: How do you think the removal of Regulation 7 would affect the wider economy and society?
 i) Negatively

 ii) There is a risk of an impact on the quality of services and potential health and safety implications by allowing untrained and inexperienced agency workers to cover for striking staff.
Where our members have taken industrial action their professional duty to their patients has always meant that arrangements have been put in place to ensure safety and that urgent care is provided. This is why the CSP believes that the proposed legislation is not needed and that the use of agency staff will result in unnecessary, inefficient and expensive hiring of agency staff to provide what can only be limited cover.  If agency workers are brought in then staff may feel they do not need to provide this cover. However, the quality of the cover is likely to be inferior and the cost to the taxpayer higher.
In fields such as physiotherapy the workforce is finite and there is limited scope for substitution with professionally qualified agency staff. This means that the costs of bringing in agency staff are likely to be very high (with multiple employers competing for a limited pool of potential staff) or that unqualified workers would be used inappropriately. We would be concerned for patient safety if agency staff without professional training were brought in to undertake clinical roles. 
There is an inevitable disruption to services and potential security and/or data protection risks in some services where agency staff are brought in. Any agency staff will need to have induction training on basic information such as how data protection, note keeping etc operates within an organisation.
This is a poor use of public money and of limited resources especially at a time when cuts and austerity measures are having such a major impact on the financial resources available in the health care and wider public sector.
Question 2: The impact assessment for this consultation assumes that between 17% and 27% of working days lost due to industrial action will potentially be covered by temporary agency workers, based on the limit of availability of suitable temporary agency workers, and the fact that some stoppages involve a large number of workers on a particular day.  Do you think this assumption, as set out in the impact assessment, is reasonable?  Please give your reasons.
a) No
b) It is unrealistic to apply the same percentage to all sectors.   A recent survey (March 2015) of physiotherapy service managers by the CSP revealed that there are serious staffing shortages within the profession with managers facing problems recruiting at all levels due to lack of suitable applicants.  We know that similar difficulties are facing other health care professions such as nurses.  It is therefore unlikely that there would be more than a very limited supply of agency staff available on any particular day with the required specialist skills and knowledge to provide the kind of cover that would be needed.  This could potentially lead to employment businesses resorting to supplying staff without the required skills and experience to provide cover rather than losing business.
Question 3: The impact assessment assumes that the current options for recruiting temporary labour to provide cover during industrial action are used infrequently, due to the additional costs and administrative burden of hiring staff directly, or contracting service providers at short notice.  Do you think this assumption is reasonable?
a) No
b)  Cost is one of the main reasons why employers do not hire temporary staff but not the only one. Other reasons may be just as important, for example the impact on longer term industrial relations. In the health sector, and in the NHS in particular, the concept of partnership working between employers and trade unions is still recognised as positive and widely adhered to. Employers will not wish to risk the long term relationship with trade unions for the sake of short term gains.  Other reasons as mentioned above include the time taken to induct agency staff who may only be needed for one day; difficulties in providing supervision; difficulties in finding temporary staff with the required skills and experience.
Question 4: The impact assessment estimates that a quarter of the pool of temporary agency workers would be available for a placement at short notice to provide cover for workers taking industrial action.  Do you think this estimate is reasonable?
a) No

b) It is unrealistic to assume that registered agency workers who are not employed would be available and willing to cover for striking workers. In the health service the types of posts needing cover are likely to require highly skilled and specialised staff which will need to be drawn from a limited pool of available agency workers.  Even if sufficient agency workers were to be available, the assumption is being made that organisations such as NHS trusts would have sufficient funding available to be able to pay the additional costs of employing staff on this basis.  Taken in the context of the current pressures on trusts to make efficiency savings which are increasingly difficult to find, many trusts would not wish to pursue this option.
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